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RI CHARD S. ARNOLD, Chief Judge.

This is a drug case in which the issues on appeal relate to the
I ength of the sentence inposed on the defendant, Lord Kang. Kang pl eaded
guilty to one count of possessing cocaine base or "crack" with intent to
distribute it, in violation of 21 U S.C. § 841(a)(1) (1994), and one count
of distributing cocaine base or "crack," in

'The Hon. Richard S. Arnold stepped down as Chief Judge of the United States
Court of Appedlsfor the Eighth Circuit at the close of businesson April 17, 1998. He
has been succeeded by the Hon. Pasco M. Bowman I1.



violation of the same statute. The plea was entered in accordance with the
terns of a plea-bargain agreement made by Kang and the governnent. The
District Court inposed a sentence of 87 nonths (seven years and three
nont hs) on each of the two counts, with the tine to be served concurrently.

On this appeal, Kang nakes three argunents, each of which we shall
di scuss in turn. His principal point relates to the quantity of drugs
attributed to him by the sentencing court, a factor which is crucially
relevant to the length of the termof inprisonnment. The District Court
attributed to Kang nore than 50 grans of crack, yielding a base offense
level of 32. In naking this decision, the Court held that Kang had agreed,
as part of the plea-bargain agreement, to this anount of drugs. W
di sagree. In our opinion, the plea-bargain agreenent contained no such
stipulation. W therefore reverse and renand for further proceedings with
respect to the sentence.

For the nobst part, the argunents of both sides on appeal revolve
around the ternms of the plea-bargain agreenent. There is no question of
guilt or innocence as to the of fenses of conviction, because Kang pl eaded
guilty to both of them Kang's first argunent relates to the phrase
"cocai ne base or 'crack,'" which appears several tines in the agreenent.
The substance that Kang is accused of having possessed and distributed is
referred to consistently as "cocai ne base or 'crack.'" Kang conpl ains that
his sentence was calculated as if the substance were sinply "crack," a
particularly potent form of cocaine base. Under the rule of lenity, he
argues, the phrase "cocaine base or 'crack,'" appearing as it does in the
disjunctive, nust be interpreted as limted to "cocai ne base," as opposed
to "crack," because, Kang says, such an interpretation would produce a
shorter sentence.



It is true that powder cocaine is |less severely treated under the
Sentencing Quidelines than "crack," a formof the drug that can be snopked
and has been found by Congress to be nore addictive. Kang's argunent in
the present case nust fail, however, because "cocai ne base" and "crack,"
as those words are used in the Sentencing CGuidelines, are the sane thing.
Al though chenically there are forms of cocaine base that are not "crack,"
the Quidelines nake the two terns synonynous for sentencing purposes. The
notes to the Drug Quantity Table in the Sentencing Quidelines, Section (D),
provide as follows: "'cocaine base' for the purposes of this guideline
nmeans 'crack.'" Thus, the phrase "cocai ne base or 'crack'" is sinply an
expanded way of saying "crack." "Cocaine base" and "crack" are synonyns.
There is no difference between the two, so far as the Sentencing Quidelines
as presently witten are concerned, and it therefore cannot be said that
"cocai ne base" would produce a | ess severe sentence than an equal quantity

of "crack." The argunent based on the rule of lenity therefore fails.
.
Kang's next argunent is nore substantial. The two counts to which
Kang pl eaded guilty, the offenses of conviction, involved a total of 6.84
grans of "crack." This quantity, under the Sentencing Guidelines, would

produce a base offense level of 26. The District Court sentenced Kang

however, on the basis of between 50 and 150 grans of "crack," producing a
base offense level of 32. After a three-level decrease for acceptance of
responsibility under 8 3EL.1 of the Quidelines, the total offense |evel
ended up at 29. This level, conbined with Kang's crimnal history category
of I, leads to a range of inprisonment of between 87 and 108 nonths. The
District Court sentenced Kang at the bottomof this range, 87 nonths. |If
Kang had been sentenced on the basis of the 6.84 grans involved in the
of fenses of ~conviction, assuming that the rest of the GQuidelines
cal cul ati on remrai ned unchanged, his total offense | evel woul d have been 23,
| eading to an inprisonnent range of 46 to 57



mont hs. Kang asserts that it was error to attribute to himnore than 50
grans, in view of the fact that the governnment produced, at the sentencing
hearing, no evidence that Kang had been involved in any transactions beyond
t he of fenses of conviction

If a defendant contests at sentencing a particular fact relevant to
sentencing, the governnent, in general, has the burden of proving that fact
by a preponderance of the evidence. The governnent adnittedly introduced
no evidence to connect Kang with nore than 6.84 grans. I nstead, the
governnment clains, and the District Court held, that Kang had stipul at ed
to his involvenent with between 50 and 150 grans. The stipulation, the
governnent argues, was contained in the plea-bargain agreenent. The
rel evant portion of the agreenent appears in paragraph 10, and reads as
foll ows:

10. The parties understand and agree that the
stipul ations and recommendations contained in the
agreenent are not binding on either the Court or
the United States Probation Ofice. The United
States subnmits that pursuant to the Cuidelines
promul gated pursuant to Title 28, United States
Code, Section 994, the nost applicable offense
level as to Counts Three and Nine of the indictnent
woul d be determ ned as foll ows:

A Section 2D1. 1 of t he
Quidelines is the nost applicable to the
statute of conviction, in that the
anmount of cocaine base or ‘"crack,"
i ncl udi ng rel evant conduct of defendant
under Section 1B1.3, is nore than 50
grans and | ess than 150 grans of cocaine
base or "crack," yielding a Base O fense
Level of 32.

It is clear to us that the agreenment contains no such stipulation.
The operative language is "the United States submits.” Al of the
information with respect to drug



guantity appears follow ng this |language. The effect of this portion of
paragraph 10 is sinply to set out the position of the governnment wth
respect to sentencing. The defendant in no way agrees to this position

Contrast the |anguage of paragraph 9, which includes the phrase "the
parties stipulate." The | anguage of paragraph 10 is unanbi guous, and the
wor ds cannot bear the construction put upon them by the governnent. The
governnent is bound by the agreenent that it nmade.

The United States nmkes two argunents in response. First, it
contends that the construction that we have indicated would nmake the
agreenent neani ngl ess. Wiy would the governnent nmke a plea-bargain

agreerment in the first place, it says, if the agreenent did not nail down
the quantity of drugs, probably the single npbst inportant fact for
sent enci ng purposes? W do not know why the governnent nade the agreenent
that it did, but we are in no doubt as to the neaning of the agreenent.
As to whether the agreenent as witten nmakes sense, we have little trouble
in concluding that it does. As with any contract, each party undertakes
certain obligations. The defendant agrees to plead guilty to two counts,
and the governnent agrees to dismss four other counts. |n paragraph 4,
the United States and the defendant agree on the facts constituting the two
of fenses of conviction. The agreenent contains nunerous other undertaki ngs
and prom ses on both sides. It certainly is not deprived of all sense by
interpreting the words "the United States subnmits" to have their ordinary
neani ng.

Secondly, the governnent relies on certain remarks nmade by counsel
at the gquilty-plea hearing. The follow ng colloquy occurred anong the
Court, the defendant's |lawer, and the Assistant United States Attorney:

THE COURT: Now, as | stated, the sentence will probably cone
under the sentencing guidelines.



M. Smith, have you nade a calculation as to
the probable sentence called for under the
sent enci ng gui del i nes?

MR. SM TH. Yes, | have, Your Honor.

THE COURT: What woul d that be?

MR SM TH. Your Honor, if | may refer to the reference
material. Your honor, based upon the facts and the
ternms of the plea agreenent, we have calcul ated
that M. Kang's likely sentence would be around

Level 29, or possibly Level 28, resulting in an
i ncarceration period of between 87 to 108 nonths,
or possibly slightly Iess.

MR, RUSH. Judge, if | may just for the record. M. Smth,
the stipulation of the plea agreenent to the drug
anmpunt places him at a Level 32. And | believe,
just for clarification, the 29 that he's referring
to would be after three points for acceptance.

In this passage, M. Snmith is counsel for the defendant, and M. Rush is
counsel for the United States. The governnent stresses the fact that
defense counsel, in referring to the terns of the plea agreenent, stated
that "we have calculated that M. Kang's likely sentence would be around
Level 29, or possibly Level 28, resulting in an incarceration period of
between 87 to 108 nonths . . .." Imediately thereafter, the Assistant
United States Attorney states that "the stipulation of the plea agreenent
to the drug anount places himat a Level 32. And | believe, just for
clarification, the 29 that he's referring to would be after three points
for acceptance."

The government did indeed refer to a "stipulation" as to the drug
amount. Defense counsel, however, does not characterize the plea agreenent
as containing a



stipulation to that effect, but sinply states that "we have cal cul at ed

M. Kang's likely sentence . . .." This language could anount to an
acknow edgnent that the plea-bargain agreenment, contrary to its own plain
terns, anounted to a stipulation as to the relevant anount of drugs, but
it certainly need not be read to convey such a neaning. The statenent may
nmean sinply that the defense and the governnent have conputed what the
sentence is likely to be if the governnent is able to substantiate with
proof its subnmission as to the appropriate quantity of drugs to be
attributed to the defendant. W do not believe that this anbi guous passage
is strong enough to convert the plain |anguage of the plea-bargain
agreement into sonething that it is not. A stipulation by a defendant in
a crimnal case, especially as to a matter this inportant, should be free
of anbiguity. Accordingly, we reject the governnent's argunent that this
colloquy is clear enough to convert a statenent of the governnent's
position into a stipulation of both parties. It follows that it was not
proper, on this record, to sentence defendant on the basis of 50 or nore
grans of crack. Such a sentence would require evidence, and none has been
i ntroduced.

Defendant's |ast argunent has to do with his claimthat he should
have been given a two-level reduction in his offense |evel under the
"safety valve" provisions of US S .G 8§ 5ClL.2 and 18 U S.C. § 3553(f)
(1994). Section 5Cl1.2 provides, in relevant part, as follows:

(1) The defendant does not have nobre than one crimna
history point, as determned under the sentencing
gui del i nes;

(2) The defendant did not use violence or credible threats of
vi ol ence or possess a firearm or other dangerous weapon
(or entice another participant to do so) in connection
with the of fense;



(3) The offense did not result in death or serious bodily
injury to any person;

(4) The defendant was not an organi zer, |eader, nmnager, or
supervi sor of others in the offense, as deterni ned under
the sentencing guidelines and was not engaged in a
continuing crimnal enterprise, as defined in 21 U S. C
8 848; and

(5) Not later than the tinme of the sentencing hearing, the
defendant has truthfully provided to the Governnent al
i nfornmation and evi dence t he defendant has concerning the
of fense or offenses that were part of the same course of
conduct or of a conmon schene or plan

It is undisputed that defendant neets requirenents (1) through (4).
At the sentencing hearing, the government took the position that he did not
neet requirenent (5). |In the opinion of governnment counsel, defendant had
not truthfully provided all information and evi dence he had concerning the
of fenses that were part of the sane course of conduct or of a common schene
or plan. In conversations with the governnent, defendant had not admitted
being involved with nore than 6.84 grans of crack. That is, he had not
admtted the additional drug quantities that have been previously discussed
in this opinion. Accordi ngly, governnent counsel, who believed that
def endant was not being truthful, stated to the Court that he was not
eligible for "safety valve" treatnent, and the Court agreed

This argunent is a replay, in different form of the point discussed

above in part Il of this opinion. Wether defendant truthfully denied
i nvol verent with nore than 6.84 grans is a question of fact. The
governnent cannot by its nere ipse dixit establish that defendant has been
untruthful. The issue requires evidence, or, as the governnent contends

in this case, an agreenent or stipulation by the defendant. As we have
seen, there was no such evidence, nor was there such a stipulation. On the



present record, therefore, it cannot be said that there was a sufficient
basis for rejecting the defendant's "safety valve" contention. Wether
that contention should be accepted or rejected depends on the facts, and
no relevant facts are in this record.

V.
For the reasons we have given, the judgnment nust be reversed, and the

cause renanded for further proceedings. The conviction, as established by
defendant's plea of guilty, of course stands. The only question to be

determ ned on remand is the proper sentence, which will depend on the
anmount of drugs attributable to the defendant. Either side will be free
to introduce evidence on this issue, and the governnent wll bear the

burden of proving the drug quantity it contends for by a preponderance.
It is so ordered.
A true copy.
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